In the notice of contest case, the issues are whether a
valid citation was issued and whether it should be sustained
or modified.  In the civil penalty case, the- issues are wheth-
er a violation occurred and, if so, what civil penalty should
be assessed, based on the six criteria set forth in section
110 (i) of the Act.

Before I formulate a conclusion as to whether a violation
occurred, it is necessary that I make some findings of fact
which will be set forth in enumerated paragraphs.

1.  On September 12, 1983, Inspector Rosiek went to the
Rowland No. 3 Mine of Consolidation Coal Company. , At the mine
he met a State inspector by the name of Lonnie Christian*
Since Inspector Rosiek had come to the mine for the purpose of
checking the provisions of the roof-control plan to determine
whether they were appropriate for the mining conditions that
then prevailed, it was the practice for a West Virginia inspec-
tor and an MSHA inspector to make the determination jointly
because the roof-control plan filed by the operator with MSHA
is also the one which West Virginia recognizes.  They were ac-
companied on the inspection by the mine foreman, Jerry Toney.

2.  They proceeded to the No. 3-C Section of the mine
where the mining crew was engaged in pillaring operations,
specifically Pillar No. 6.  A cut through the center of the
pillar had already been taken, and while the inspectors were
observing the mining crew, an additional amount of coal, or
lift as they call it, was taken from the right corner, of the
left wing.  The inspector, at that point, indicated to the
mine foreman that he believed a violation had occurred of the
provisions of Drawing No. 4, page 21, of the roof-control
plan then in effect (Exh. 3).

3.   The inspector remained in the vicinity of the No. 6
pillar until the miners began taking lifts in the sequence
shown on Drawing No. 4, according to which lifts marked as
two, three, four, five, and the pushout at the most outby por-
tion of the right wing are removed.  Then the continuous-
mining machine is moved up the left entry and used to take
lifts six, seven, eight, nine, and the final pushout at the
most outby portion of the left wing.

4.   The inspector marked the block on the citation which
is labeled "significant and substantial" I/ because he believed

I/  In Consolidation Coal Co. , 6 FMSHRC 189 (1984) , the Corn-
mi asxon~TyeTor~tn^t~^rTnspec~tor may properly designate a vio-
lation cited pursuant to section 104(a) of the Act as being
"significant and substantial" 'as that term is used in section
104 (dj (1) of the Act, that, is, that the violation is of such
nature that it could significantly and substantially contribute
to the cause and effect of a mine safety or health hazard.
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